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Abstract

Analyzing the legal theory of

judgement on serious disaster cases

This article analyzes the legal principles of judgment in serious
disaster cases. We sought to analyze changes in related rulings before
and after the revision of the ‘Occupational Safety and Health Act’, which
was comprehensively revised in 2019 and implemented in 2020. For
this research purpose, two methods were used: statistical analysis and
legal analysis. The statistical analysis targeted judgments in cases of
violation of the Occupational Safety and Health Act sentenced from
January 1, 2020 to April 30, 2023. A total of 781 first-instance rulings
were selected, of which 639 dealt with cases where serious disasters
occurred. With the implementation of the revised law in January 2020
and changes in the sentencing standards in July 2021, the types of
sentences and sentences tend to become more severe. However, the
Supreme Court has not yet issued a ruling applying the new legal
provisions. However, lower court rulings are interpreting the meaning of
the revised law. In the meantime, the so-called Serious Accident
Punishment Act was introduced, and, according to two laws, the
punishment of contractors became heavier. In this situation, this study
analyzed the legal principles that appear in the existing Supreme Court

rulings on violations of the Occupational Safety and Health Act, and we
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analyzed the legal principles of the lower court rulings after the
comprehensive revision of the Occupational Safety and Health Act and
the related lower court rulings after the enforcement of the Serious
Accident Punishment Act. It seems that the courts are still unable to
break away from the attitude of treating manslaughter by violation of
duty to ensure safety and manslaughter by violation of duty of safety
measures as manslaughter due to occupational negligence. The crime
of manslaughter due to violation of duty to take safety measures is a
combination of a crime of omission and an aggravated crime of
consequence, and therefore, the key topics are the subject of the act,
whether there was a violation of duty, and the proof of causality
between the violation of duty and the occurrence of the result. The
distinction between contractor and owner is also emerging as a new
topic. The Supreme Court uses normative standards in confirming who
can be the safety and health management manager and what is the
details of his duties. These standards weaken the clarity of norms and
may run counter to the principle of responsibility in criminal law. Police
and prosecutors investigating major industrial accidents should make
efforts to collect sufficient circumstantial evidence by considering the

characteristics of the crime and the legal principles of the court.

Key words :

Serious industrial accident, Legal theory of judicial precedent,

Subcontract,
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